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IN THE UNITED STATES COURT FOR THE DISTRICT OF COLUMBIA 



THE UNITED STATES OF AMERICA 

f/u/b/o 

BAYSAVER TECHNOLOGIES, INC. 

Claimant 



V, 



HAMEL BUILDERS, INC. et al. 



Defendants. 



Civil Action No. 1:05 CV 01354 



DEFENDANT ANCHOR CONSTRUCTION'S ANSWER AND COUNTERCLAIM 

COMES NOW, Defendant Anchor Construction Corporation, by counsel, and for 
its Answer and Affirmative Defenses to the Complaint filed by Plaintiff BaySaver 



Technologies, Inc. states as follows: 



ANSWER 



In responding to the corresponding numbered paragraphs of the Complaint, 
Anchor states as follows: 

1 . Anchor is without sufficient knowledge or information to form a belief as to 
the truth of the statement in paragraph 1 and therefore denies the same, leaving BaySaver 
to its proof 

2. Anchor is without sufficient knowledge or information to form a belief as to 
the truth of the statement in paragraph 2 and therefore denies the same, leaving BaySaver 
to its proof 
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3. Anchor is without sufficient knowledge or information to form a belief as to 
the truth of the statement in paragraph 3 and therefore denies the same, leaving Bay Saver 
to its proof. 

4. Anchor is without sufficient knowledge or information to form a belief as to 
the truth of the statement in paragraph 4 and therefore denies the same, leaving Bay Saver 
to its proof 

5. Admitted. Anchor is a District of Columbia corporation. 

6. Admitted. 

7. Anchor is without sufficient knowledge or information to form a beUef as to 
the truth of the statement in paragraph 7 and therefore denies the same, leaving BaySaver 
to its proof. 

8. Anchor incorporates its answers to the facts and allegations in the preceding 
paragraphs. To the extent an answer is required, it is denied. 

9. The allegations of paragraph 9 do not pertain to Anchor, and Anchor is 
without sufficient knowledge or information to form a belief as to the truth of the 
allegations and therefore denies the same, leaving BaySaver to its proof 

10. The allegations of paragraph 10 do not pertain to Anchor, and Anchor is 
without sufficient knowledge or information to form a belief as to the truth of the 
allegations and therefore denies the same, leaving BaySaver to its proof 

1 1 . Admitted. 

12. In answering the allegations of paragraph 12, Anchor respectfully refers the 
Court to Exhibit B of BaySaver' s Complaint, which is true copy of the quotation. 
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13. Anchor is without sufficient knowledge or information to form a belief as to 
the truth of the statement in paragraph 13 and therefore denies the same, leaving 
BaySaver to its proof. 

14. Anchor admits that BaySaver demanded payment, but denies that such 
amount is or was due and owing. As to the remainder of allegations of paragraph 14, 
Anchor states it is without sufficient knowledge or information to form a belief as to the 
truth of the statements in paragraph 14 as they apply to parties other than Anchor and 
therefore denies the same, leaving BaySaver to its proof Anchor admits that Exhibit C is 
a fair representation of the Invoice submitted by BaySaver, 

15. The allegations of paragraph 15 do not pertain to Anchor, and Anchor is 
without sufficient knowledge or information to form a belief as to the truth of the 
allegations and therefore denies the same, leaving BaySaver to its proof 

16. Anchor incorporates its answers to the facts and allegations in the preceding 
paragraphs. To the extent an answer is required, it is denied. 

17. The allegations of paragraph 17 do not pertain to Anchor, and Anchor is 
without sufficient knowledge or information to form a belief as to the truth of the 
allegations and therefore denies the same, leaving BaySaver to its proof 

18. The allegations of paragraph 18 do not pertain to Anchor, and Anchor is 
without sufficient knowledge or information to form a belief as to the truth of the 
allegations and therefore denies the same, leaving BaySaver to its proof 

19. Anchor denies that it owes BaySaver $12,300 and states that the remaining 
allegations of paragraph 19 do not pertain to Anchor, and Anchor is without sufficient 
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knowledge or information to form a belief as to the truth of the allegations and therefore 
denies the same, leaving BaySaver to its proof 

20. Admitted. 

21. Paragraph 21 is a conclusion of law to which no response is required. To the 
extent an answer is required, it is denied. 

22. Anchor is without sufficient knowledge or information to form a belief as to 
the statements ui Paragraph 22 and therefore denies the same, leaving BaySaver to its 



proof 



23. Anchor incorporates its answers to the facts and allegations in the precediag 



paragraphs. To the extent an answer is reqxxired, it is denied. 

24. Paragraph 24 contains a conclusion of law to which no answer is required. To 
the extent an answer is required. Anchor admits that BaySaver supplied materials. 

25. Anchor admits that the goods were received, but denies it had the opportunity 
to inspect or determine whether or not the goods conformed to the requirements of the 
Project, 

26. Denied. 

27. Anchor avers that the goods were not and could not be modified. Anchor 
admits that it did not pay BaySaver, but denies that such full payment is due, 

28. Denied, 

29. Denied, 

30. Any and all remaining allegations contained in the Complaint not expressly 



admitted or denied are denied. 



AFFIRMATIVE DEFENSES 
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FIRST DEFENSE 
The Complaint fails to state a cause of action for which relief may be granted. 

SECOND DEFENSE 
BaySaver has failed to comply with the conditions precedent to maintain the 



instant action. 



THIRD DEFENSE 
The Complaint is barred by the affirmative defense of estoppel. 

FOURTH DEFENSE 
The Complaint is barred by the afSrmative defense of laches. 

FIFTH DEFENSE 
The Complaint is barred by any other matter constituting an avoidance or 
affirmative defense. 

WHEREFORE, having responded to the Complaint, Defendant Anchor 
Construction Corporation respectfoUy requests that the Complaint be dismissed with 
prejudice and that it be awarded reasonable attorneys fees and costs, and such other and 
further relief as this court deems just and proper. 

COUNTERCLAIM 

COMES NOW, Counter-Plaintiff Anchor Construction Corporation, by counsel, and for 
its Counterclaim against Counter-Defendant BaySaver Technologies, hic. states as follows: 

1 . Anchor is a contractor specializing in heavy construction including utilities; water, 
storm, sewer and conduits; and road construction. It is organized under the laws of the 
District of Columbia. 
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2. Upon information and belief, BaySaver is a contractor specializing in 
stormwater treatment systems and is organized to do business under the laws of 
Maryland. 

3. Jurisdiction is proper as it arises from the same transactions or occurrences of 
BaySaver' s Complaint. 

4. The parties entered into a material purchase agreement in early 2004 whereby 
BaySaver was to provide stormwater treatment structures ("Structure(s)") at a project 
known as Bowling Green Apartments located in Washington, D.C. Cthe Project"). 

5. Under the agreement, BaySaver was required to provide the Structures' 
specifications to Atlantic Concrete, Inc., so that Atlantic could manufacture vaults to 
accommodate the Structures. A copy of the specification sheet is attached as Exhibit A. 

6- One Structure is described as a 1 OK system with an invert of 36" HPDE. As 
such, Atlantic fabricated the vault according to spec and provided a 48" hole to 
accommodate a 36" invert. A copy of Atlantic's order sheet is attached as Exhibit B. 

7. However, lOK systems have a 60" invert. BaySaver' s specs were incorrect. 

8. In June 2004, Anchor attempted to set the 1 OK system, but it was immediately 
apparent that the 60" Structure would not fit into the 48" hole. 

9. The hole could not be enlarged because doing so would cut into the vault's 
joints, resulting in it being against the District of Columbia Water and Sewer Authority's 
("WASA") standards. It would also make it likely that the WASA inspector woxild reject 
the work. As such, a new vault had to be fabricated by Atlantic. 

10. The fabrication of the new vault took approximately two weeks, during which 
time Anchor incurred damages of $1 1,397.46 for idle machinery and shoring costs. 
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11. Anchor advised BaySaver of the backcharges in a September 18, 2004 letter, a 
copy of which is attached as Exhibit C. 

COUNT I - BREACH OF CONTRACT 

12. Anchor incorporates the preceding paragraphs as though Mly set forth. 

13. Under its Agreement with Anchor, BaySaver was obligated to provide 
accurate specifications for the vault fabrication. 

14. BaySaver materially breached the Agreement when it provided inaccurate 
Structure information on the spec sheet which led to the non-conforming vault, 

15. The breach directly and proximately caused Anchor to incur damages of 
$1 1,397.46 in idle machinery and shoring costs while it had to wait for the new 
conforming vault to be delivered 

WHEREFORE, Anchor Construction Corporation respectfully requests that this 
Court enter judgment in its favor of an amount not less than $1 1,397.46 plus pre- 
judgment and post-judgment interest, attomeys' fees and costs against BaySaver 
Technologies, Inc. and grant such ftirther and other relief as deemed proper and just. 

Respectfully submitted, 

ANCHOR CONSTRUCTION CORPORATION 
By Counsel: 




Leigh Anfef CaiT, Bar No. 484741 
KLMEK, KOLODNEY & CASALE, P.C. 

1 155 15* Street, N.W., Suite 606 

Washington, D.C. 20005 

(202)785-0491 

(202) 659-9852 - facsimile 

E-mail: lcarr@kkcnet.com 
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CERTIFICATE OF SERVICE 



HEREBY CERTIFY that a true and correct copy of the foregoing Answer to 

Plaintiff's Complaint was served electronically and by first-class mail, postage prepaid, 

this 23rd day of September 2005, to: 

Howard S, Stevens, Esquire 
Wright, Constable & Skeen, LLP 
One Charles Center, 16* Floor 
100 North Charles St. 
Baltimore, Maryland 21201 
Counsel for Plaintiff 

Hamel Builders, Inc. 
6586 Meadowridge Road 
Elkridge, Maryland 21075 
Defendant 

St. Paul Fire and Marine Insurance Company 
385 Washington Street 
St. Paul, Minnesota 55102 
Defendant 
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STRUCTURE 1QK-1: 

120" LOCALLY APPROVED STORM DRAIN 

MANHOLE WITH WATERTIGHT JOINTS 
FLOOR AT S5.S7 

24" PVC IMLET ?!PE A r 75.34 7^^^=^ .^IMS 
■"•■ PVC INLET PIPE AT7e.ai.o^ 
36yHDPE AT 74.68 C?« ^ . 
jJCU^ FRAME AND COVER AT S3.aOo^ 



•SEE PLAN VIEW BELOW FOR PIPE ORIENTATIONS 



•«nuim toe wnr 



BaySaver 



1302 RISING HmeE BD. 

MOUNT AIRY, MD 21771 
(301) S2P-6470 




^ STRUCTURE 1QK-2: 

120". LOCALLY- APPROVED STORM DRAIN 

i MANHOLE WITH WATERTIGHT JOINTS. 
'FLOOR AT 66.S7 

3D" FRAME & COVER AT S3.S 
,2 X 15.0" OD SMOOTH-WALL HOPE PIPES 
! INVERTS AT 70.67 

i WATERTIGHT SEALS 

PARALLEL TO EACH OTHER 

m" C/C 

' SEE PLAN VIEW BELOW 
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7il-AEdgewood Street, N.E. 
Washington, D.C. 20017 



"^In/ex-f 




Baysaver Technologies, Inc 

1302 Rising Ridge Road, Unit 1 
Mount Airy, IWaryiand 21771 

S mSf'^.^..^^*^ ^'^^- darnel Builders 
SUBJECT; lOk Baysaver Back charge 

Dear Ms. Zeiler; 

tack rt. T„a coste as i^^^ZTLZZt^"^ *" "^ *^ "^ ^ *'"S 

Precast :s expenses taJSTySorrS^frr:'''^"^'"^"^^^ «al 
COS. a. no, .oWed w«„. /„, ,3iL .S™ f^SfS S^s*; '*=' ^"^ "'*^^' 



Sincerely, 

William J, Custead 
C&F Construction Co. 




GeneffifManager 




!■■ i 



CC: Hamei Builders: iWike Nemo 
wp%docs/Hamel/Bowl(ngGrn-08 




Washington D.C. Area 

Phone (202) 269-6694 

Fax (202) 529-3144 



wwwxfconstcom 
cfconstr@erols.coni 



Landover/Yard Location 

Phone (301) 772-5500 

Fax (301) 772-6500 
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